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hearing to a demonstrably unqualified. app}icant and UI:]dBl'
Allentown Broadcasting it may define qualification on the b.asm of
the public’s need for different types of broad.caslt services, as it does
in resolving the 307(b) issue. Using these pr1nc1p1e§ as a model,‘ t.he
Commission could embody its concern with promoting such pohcl'es
as stability in the industry and minority group access to the air
waves in qualification standards that could be applied in compara-;
tive renewal situations. Such an approach woql@ have numerou ‘g :
advantages: the Commission could base its de(;nsmns on objectl.ve

noncomparative determinations where appropriate; an expectatfo
of renewal for a superior record could be usec} to encourage high -
quality programming without shie}ding medlocre_h'censees 1fcll‘olr)n
competition; the basis for comparative renewal decisions cou be:
made clear and explicit; and, in cases where the non-comparative
criteria are not dispositive, the Commission .woqld have no reaso 3
not to apply the 1965 Policy Statement crltgrla and. t‘hus cm}j}ld
implement its diversification-integration strgctural policies. Suc

mechanism, if formulated through rulemaking procedures and de
signed carefully to avoid giving any party an adva_nt.age not bas',e
on a defined public interest, would not offend the right to a hearing
guaranteed challengers as well as incumbents by Ashbacker, John-
ston Broadcasting, and Citizens."™ oY { .

Durward J. Gehring

_Towards a Consent Standard in the Law:of Rapé

.r‘ The law traditionally has defined the crime of forcible rape' to
be an act of sexual intercourse accomplished by a’ man with a
: woman® not his wife,® by force and against her will.* Although this
“deﬁnition reflects society’s decision to punish a man as a rapist only
& when he has intercourse without the consent of his sexual partner,®
does not disclose what acts by the respective parties may serve to
onvert sexual intercourse into criminal rape. To understand the
w's working definition of rape it is necessary to examine not only
the meaning of the formal elements of the crime, but also the sub-
sidiary rules which the law has developed to aid the determination -
f guilt and innocence in particular instances. i i b i
‘This comment argues that, while the central substantive ele-
- ment of rape is nonconsent, the legal community has not yet devel-
* oped a principled standard of effective nonconsent in rape. Instead,
courts and legislatures have tried to manipulate evidence and other
rules around an undefined issue, usually guided. by questionable
géumptions about rape complainants and rapists. In the process,

‘! This comment will not cover the crime of statutory rape, generally defined as sexual
ercourse with a female under a certain age, who is irrebuttably considered legally incapable
consent. See generally People v. Hernandez, 61 Cal, 2d 629, 393 P.2d 673, 39 Cal. Rptr.
1.(1964).

1 i_' Theoretically, forcible rape also encompasses homosexual rape, and some states now
“incorporate such rape in the statutory definition. See, e.g., Micn. Comp. Laws Ann. §§
2780.6200-.620i (1975). This comment will not deal with homosexual situations because the
lateral issues raised by prison behavior and reform are complex and unique. However, the {

nciples of consent that this comment will develop should apply to homosexual as well as
rosexual rape. ; :

See text and notes at notes 130-31 infra.
Federal courts instruct juries that “rape is the carnal knowledge of a woman forcibly
‘and without her consent.” United States v. Marshall, 266 F.2d 92, 95 n.2 (7th Cir. 1959). The
imajority of state criminal codes contain variations of this language. Typical are: “A male
: _non of the age of 14 years and upwards who has sexual intercourse with a female, not his
wife, by force and against her will, commits rape.” ILL. Rev. StaT. § 11-1(a) (1975); “Rape is
| ' act of sexual intercourse, accomplished with a female not the wife of the perpetrator . . .
where she resists, but her resistance is overcome by force or violence; (3) where she is
; vented from resisting by threats of great and immediate bodily harm, accompanied by
apparent power of execution . . . .” CaL. PenaL Copk § 261 (West 1970).
{Although the current United States Code contains no general rape statute, the proposed
ral criminal code includes a section on sex offenses. 8.1, 94th Cong., 1st Sess. §§ 1641-46
975). g !
' * The Supreme Court has specifically recognized the central importance of consent in
pe, Williams v. United States, 327 U.S. 711, 715 (1946).

1 The Citizens court itself stated: *The court recognizes that the public iLselfc\lvill su:'er:
if incumbent licensees cannot reasonably expect renewal when they have rendered supe i
service.” 447 F.2d at 1213 n.35.
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they have lost sight of and failed to protect interests seljved by *
criminalization of rape. This comment explores the underlying rea-
sons for the current confusion in the working definition of rape and 3
suggests that the law’s treatment of consent issues in other areas of
the law offers valuable direction to legislatures and courts concur-
rently attempting to reform the legal treatment of rape. ‘
Part I identifies the policies served by criminallzatlo.n .of rape, &
notes the failure of the legal system to fulfill these_ pohcnes, and [
suggests that at least part of this fa'}lure_‘may be attnbutgd 1‘:0 sub“
sidiary legal rules which unnecessarily hm'der th_e sysFem in 1df3nt
fying and punishing rapists. Part II continues in this vein w1'tl.1 aj
brief examination of current controversies over Fhe formal definition S
of rape and over admission of certain evidence in rape trLal_s, with a8 ] legal syste ,
view toward drawing out the erroneous assumptions which have #8 the purposes behind Crln}1ﬂahzat1on of rape. Because. of: the
distorted traditional rules of criminal law and have thereby force 5 xﬁmr{al l_)urdens and potential embarrassment involved ‘in l?qth
the working definition of rape away from its central element. This & i \restlgaf;lon and tleal', and perhaps beca}xse of the 10\.7«' probablhty
section also suggests that both the traditional and reform treat-2 [ Pbtammg a conviction, a large proportion of rape victims do not
ments of these controversies place too much emphasis on categorlcal; = foport the crime at all." When an alleged rape is reported, police
solutions to complex problems. Part III examines the turn-of-the L Z i
century debate over the meaning of consent,m cases :o'f rape by §
subterfuge, arguing that neither that debate’s a‘ssur'nptlon abou
female character, nor its treatment of rape as l?emg immune fro
general principles of criminal law, nor its resolutmr} ofconsgnt prob _.
lems by convenient categorical rules should continue to mﬂuence_t-
the substance or tone of current thought about the meaning of con ¢
sent in cases of forcible rape. Part IV then examines and compare
the treatment of consent issues in other areas of the law with th.el
treatment in rape law, concluding that both the formal and worlm? ;
definitions of nonconsent in rape should be brought more nearly in}
line with those in other areas of law. ‘

ime. While the sexual element of the crime is met by even slight
hetration of the female sex organ by the male’s,” the requirement
g of nonconsent seeks to ensure that the accused has in fact denied
S the alleged victim of her sexual choice. To better protect women’s
¥ physical safety, the law now recognizes that threats of great bodily

e criminal law' purportedly serves these policies by providing a
: meework within which a victim can report a rape, the police can
investigate the charge, the state can prosecute the accused, the trier
.§fact can decide guilt or innocence, and the court can assign a
" punishment to serve the ends of deterrence, retribution and rehabil-
tion. o ok v

I In practice, though, the legal system performs poorly in fulfill-

' “Sexual intercourse occurs when there is any penetration of the female sex organ by
h Imule sex organ.” ILL. Rev. Star. § 11-1(b) (1975). The proposed federal criminal code
ally defines “sexual act” to include anal and oral intercourse. 8.1, 94th Cong., 1st Sess.
646(a)(1) (1975). ; O A _
!} See, e.g., Johnson v. United States, 426 F.2d 651, 654 (D.C. Cir.), cert. denied, 401 U.S..
970); Ewing v. United States, 135 F.2d 633, 636 (D.C. Cir, 1942), cert. denied, 318 U.S.
1943); Beard v. State, 323 N.E.2d 216, 218 (Ind. 1975); State v. Gallup, 520 S.W.2d 619,
fo. App. 1975); State v. Hines, 286 N.C. 377, 380, 211 S.E.2d 201, 203 (1975).
;l'his liberal approach to force is consistent with the empirical data available on rape.
chim Amir's study, based on a sample of 646 rape victims and 1,292 offenders identified
ce records of reported rapes occurring in Philadelphia between 1958 and 1960, found
.4 percent of rapes involved brutal beating; 24.7 percent, nonbrutal beating; 11.5
t, choking; 28.5 percent, roughness; and 14.9 percent, no use of extrinsic force. M.
PaTTERNS IN ForciBLE Rape 155 (1971) [hereinafter cited as Amir). This data was
orated by a 1973 study of 80 rape victims at Boston City Hospital, which found that
ims had been manhandled, over half had been threatened with a weapon, and 12 had
imbed to verbal threats. Burgess & Holmstrom, The Rape Victim in the Emergency .
dy AM, J. NursinG 1740 (Oct. 1973). . S P

I. Purposgs oF RAPE STATUTES: IN THEORY AND PRACTICE .

The policies behind rape statutes are clear. Forcible rape
threatens a woman’s physical safety and denies her freedom of sex
ual choice and, at the same time, weakens the security and moralit
of society.® Society’s determination to protecF women frorln‘ the dua_l
personal invasion of rape has shaped the traditional definition ofth

Figr Qoy vt v i
cause Amir's study is the only comprehensive one available, it is extensively cited in
cent literature on rape. However, because the study is limited to reported rapes and
;j"apes are not reported, see text and note at note 10 infra, his conclusions do not rest on

hensive data. Because of this inadequacy, this comment uses Amir's data only to show
characteristics of rapists and victims. — s r
0 redress the violation of individual rights involved, a rape victim can bring a civil
o for sexual mssault. Since rapists as a class tend to be Judgment proof, it is rarely

After conducting a survey of 10,000 households, the National Opinion Research Center

University of Chicago found that approximately 27 percent of actual rapes are re-
d. PRESIDENT'S COMMISSION ON LAw ENFORCEMENT & ADMINISTRATION OF JUSTICE, THE
INGE OF CruME 1N A Free Society 23 (1967). Women do not report rape for many reasons.

4 entators accuse the legal system of using rape to protect male prnpeny‘
rights ?:mrﬁzrrgm e.g., S. BrownMiLLER, AGAINST Our WiLL: Men, WomeN a:qu,\.Fs 'rn :
(1975) [hereinafter cited as BrownmiLLEr]; Comment, Rape an.d Rnpol Laws: & c'.;usm in
Society and Law, 61 Cauir. L. Rev, 919, 924-25 (1973). However, this nclgnhve npprnn.c}ll&;erl'u s
to be ;ziving way to a recognition that all society is harmed when rapists go unpunished.

&

m, as well as actual brutality, satisfy the requirement of force.®
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often “unfind” the complaint on the ground that the evidence avail-,
able would not hold up in court." Of complaints that finally result
in arrest'? and prosecution,” only about half lead to convictions.",
Society’s stated determination to protect women from rape by iden-,
tifying and punishing rapists must be questioned, in light of its,
failure to do so more effectively." ‘ ‘
Much of this failure can be attributed to the legal rules that '
determine how a charge of rape is tried and punished. Society's: &
abhorrence of rape is reflected in extremely severe punishments".;v
which tend to discourage convictions in all but the most violent,-—
cases of rape.” Ironically, this same abhorrence creates a disbelief |
that any man could commit rape and a concomitant distrust of the . |
complainant’s accusation.'
Legal rules unique to rape trials formalize this distrust and add |
to the prosecution’s burden of persuasion, which is already difficult,
to attain because the private nature of the act usually precludes

{ yewitnesses. Most trial judges use a cautionary instruction, dating
from Lo.rd Hale’s Pleas of the Crown, advising the jury to wéigh the
tomplainant’s testimony carefully because the charge: of rape is
i casy _to .ma.ke, difficult to prove, and more difficult to disprove,”!".
Some _]ul'lsdl.CtiOI‘lS will not hear an uncorroborated charge, while all
ries seem informally to demand some corroboration.2 'f‘o exploit
ese and other advantages, the defense almost never waives a jury
_al"' Because a defense of consent “concedes essential facts of
lime, place, persons involved and the act of sexual intercourse in an -
mpt Fo legl.timize the act,”? the defense attorney aggressively
tries f:o dllscredlt the prosecution’s evidence of nonconsent on cross-
X8, mjatxon by .making humiliating inquiries into the complaining
ess :fputatlon, behavior, dress, acquaintancés and sexual ex-
ence. ' Tl

\

II.  CURRENT CONTROVERSIES .

i Current controversies concerning the ‘formal elemé'ntls:of‘ t.hé'
me of rape and the admissibility of evidence of the complainant’s -

Some feel great shame; many fear humiliating reactions from parents, spouses or friends;
some dread nccusations of provocation or active participation; others fear retaliation by the
attacker. “Whatever the reasons, the failure of victims to report rapes is itself a strong
indication of the malfunctioning of rape laws and enforcement mechanisms.” Comment,
supra note 6, at 922. See also AMIR, supra note 8, at 27-20. k.
" According to the 1974 Uniform Crime Reports, 15 percent of all forcible rapes reported
to police were “unfounded.” FBI Unirorm CRIME ReEPORTs 22 (1974); see Comment, Police
Discretion and the Judgment That a Crime Has Been Committed—Rape in Philadelphia, 117
U. Pa. L. Rev. 277 (1968). ' R d, though never 8o inn Lr M
2 Of the total forcible rapes reported and not “unfounded” in 1974, 51 percent were '3 should be read with ﬂ(:ce]l: : } - HaLe, PLEAs oF THE CRowN 633, 635 (1680). Hale's
cleared by arrest. FBI Unirorm CrimMe Rerorts 24 (1974). FHE A B it o e nowledlge r_hn't.'at common law, a rape victim's testimony
" Of those men arrested, 60 percent were prosecuted. Id. i | ‘IGMOHE Evibes sugporr. & conviction, raising an apprehension of false accusations. Cf.
o Of those men prosecuted, 35 percent were found guilty of the substantive offense - Fedde;sen theclzwazgﬁl (3d E% 1940). . .
16 percent were convicted of lesser offenses. [d. : lia, it consl'ituted aco upre:r:e m;,‘rt ApecHicElly disapproved the instruction because,
" Compare notes 10-14 supra, with note 74 infra. III;E s othnt-me'? on the ewder‘lce and app_hed a stricter test of credibility
" Most states classify rape as a first or second degree felony, punishable by impriso See also Psople v R'e Wi r;sse; in the trial or to victims of other CﬁmeS-2.30N.W.2d
ment of a minimum of four years to a maximum of life. See, e.g., ILL. Rev. Star. § 11-1(c Mhalding brial jud ‘;s “:',‘i?nn- l|ne a, 14 Cal. 3d 864, 538 P.2d 247, 123 Cal. Rptr. 119
(1975); Mici. Comp, Laws AN, § 750.520b(2) (1975). | np P di;cufsion l”l'\h'? onger be plermlttec.i to give the Lord Hale instruction).
" The Chicago Jury Project’s study of seventy-two rape trials found that in cases where et 488 Nos ‘Corro':;: t‘i_corrct;:lomtmn requirement, which is beyond the scope of
there appears to be some form of contributory behavior on the alleged victim's part, the jury lape COr'roboratiof.a R org ‘."gl 4 arges of Rape, 67 CoLum. L. Rev. 1137 (1967); Note,
will find the defendant guilty of a lesser charge than rape, if that option is available, or acquit £ common types of Cofqubtrem?nt. lepea! Not Ref?"m- 81 Y‘}-E L.J. 1365 (1972). For a
rather than convict of rape. Jury convictions for “simple” rapes, not involving circumstances) & (D.C. Cir plsﬁg) roborating evidence, see Allison v. United States, 409 F.2d 445,
of extrinsic violence, were much less frequent than convictions for “aggravated rape.” H.E8 i Rape ;nnk; seco:;d ol e : - ‘
KaLven & H. Zeiser, THE AMERICAN JURY 250-54 (1966) [hereinafter cited as Kaiven &8 Y Vlie bl climne O".t{] 0 murder in the number of cases in which the defendant
ZeiseL. . . R b oa es with a jury rather than be tried by judge alone. KaLvin & Zeiser,
Though there can be plea bargaining to the lesser included offenses of fornication or /g% Hibey 'The 7"rial 3i5 Fimie Chine: B ; 5
assault, the former fails to fulfill the purpose of protecting safety and the latter ignores the; 3 S 1 A Cm: La't;f ase: An Advocate’s Analysis of Corroboration, Consent
violation of sexual choice. The preferable approach is gradation of sexual offenses and punish+/& v ('iiscussi-on of.t. % | Etv' 399‘ 321-22 (1973).
ment on grounds of severity of sexual invasion and physical harm. See, e.g., Micn. COMP.-’ ol S sartlabd rial actics and.an example of a defense attorney’s cross-
Laws Ann. § 750.520 (1975); N.Y. PenaL Law §§ 130.25-.35 (McKinhey 1975); 8.1, 94th Cong,, bR t';w“‘."‘g witness on the issue of consent, see id. at 321-25. In addition,
st Sess. §§ 1641(b), 1642(b) & 2301(b)(3)-(4) (1975). : , ( e lmubli: -in ccc:rculmfitances o.f an alleged rape in a courtroom selting is embar-
" See Landau, Rape: The Victim as Defendant, 10 Triat 19 (July-Aug. 1970. dem'ilg ofthegm‘t in qT;l?:::an:i'dﬂ;:d:B:t guestaonmg by the state's attorney about
[hereinafter cited as Landau]. Vietim and Due Process, 80 Casg & CO:”SN(;V‘.-’_"DE;'TE:;;?: EBL]‘;SI.H(?gg 5 Al S

il

M These words come from the standard Iowa instruction, as cited in State v. Feddersen
W.2d 510, 514 (Towa 1975), which is a representative instruction. The wordslare remnrk:
loyal to.Hale's. own: “It is true, rape is a most detestable crime, and therefore ought
Lly' and |r!1partmlly to be punished with death; but it must be remembered that it i-agan
tien easily to be made and hard to be proved; and harder to be defended by the ]-J;Iﬂ.y '

and
1
i
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at the victim withheld active approval or expressed nonconsent,
e second connotes active resistance.? This difference in emphasis
led some courts to consider resistance as a distinct element of
idiary rules unique to rape crime, in addition to force and nonconsent, with harsh results
of rape is nonconsent and éha: 't:gisiua?saﬁ;igptuions. Inqlarge part, “ & the prosecution.® Indeed, one commentator has gone so far as.
are based on erroneous a}r; tp eiount for the failure of rape law to 010 propose a statute that would define rape solely in terms of a
it is these assumptions that ac | gesistance standard,” in part to permit formulation of an objective
fulfill its purposes. ndard for rape trials and to remove “the woman’s often distorted
pinion from the law of forcible rape.” ; i :
¢ Despite this seemingly sharp disagreement, it is evident that
es, courts and commentators consider assailant force and victim
stance primarily as indicators of nonconsent. Where the force
ised was extreme® or where the prosecution presents a third party
tness to criminal force,® the trier of fact generally assumes that
ithe victim did not consent to intercourse.” While the law tradition-
illy demanded “utmost resistance” from the complainant in order
\be sure she had submitted rather than consented,® the prosecu-

i i e be-
i ivi e to illustrate further the dl_vergenc .
B R e ices of rape law. This section examines,

en the purposes and practi ct
zg:se contll-)oversies, concluding that the central definitional element

A. Defining the Crime: The Force-Resist_ance-Consent
Controversy /

‘ . 1

Rape statutes use the phrases “by force” and “‘against }éer w;le

and “without her consent’ sometimes }s]y:‘10;1yrnov.1slyata:arclll ascg)reat

isti tice that has gener at

times as distinct elements,* a prac Sl

i have become more libera
| of confusion. Although courts : 2
gié:iing the amount of force necessary to satlsf,fy that i!elz]s:;{;h ef}o:;e

i i indicator of consent. h

continues to be important as an in e
i ifici istinctions necessary to satisty

the fictions and artificial distinc : L

i d nonconsent in certain situa
quirements of both force an . o o
t that force be droppe

led some commentators to sugges o0, 88 Ber
ing that the law should focu

rate element.” Others, arguing law shou e

i i his victim’s response,

or of the assailant rather than on ;

:i?fzs:ilvely proposed that force should be the only element in addi 4
ion to intercourse.® ‘ o

o Although the phrases “without her consent : fmd ,agsl?ls;tv il:ir’

will” do inevitably focus attention on the cvomplamant: s 1eies Onl},".
they suggest subtly different meanings. While the first imp .

See Puttkammer, Consent, supra note 27, at 427-28.
See text and note at note 36 infra. Juties may also demand evidence of resistance. In
case, described in a recent law review article, two complainants filed rape and sodomy
rges against a man who had allegedly beaten and sexually assaulted them in a dormitory
hroom. The prosecution explained that the women feared the man had a gun, presented '
i ical evidence of their severely bruised condition after the incident, and corroborated their *
Rory with the testimony of a roommate who saw them emerge from the bathroom with the
d. The jury acquitted the defendant on the ground that the force used was not sufficient
tily the complainants’ submission, but one juror revealed that the jury believed the
n had not resisted enough. Note, The Victim in a Forcible Rape Case: A Feminist View, '
. Crim. L. Rev. 335, 346 (1973). :
# Under the first part of a two-pronged test, the jury would have to decide whether the
allant used force to overcome resistance “at least as great as the maximum resistance a
ale in the circumstances of the alleged victim could reasonably offer to prevent penetra-
while avoiding serious risk of death or serious bodily injury.” If she did not resist, the
% second task would be to decide whether the situation was 80 imminently harmful as to
ify her passivity, by weighing the severity and credibility of any threats made or the
glure and effects of any drugs administered. Note, The Resistance Standard in Rape
lation, 18 Stan. L. Rev. 680, 688 (1966). In effect, this test would require that a man
Horce or serious guile, but then would test the sufficiency of the force or guile by setting
jective standard of resistance to be overcome. ‘
W Id. at 684-85.
KALVEN & ZEISEL, supra note 17, at 253 (Table 72).
See, e.g., People v. Hill, 28 T11. 2d 438, 192 N.E.2d 873 (1963). ¢ |
® Where the jurors believe that the complainant “‘assumed the risk” of an attack, how-
#7, even evidence of extreme brutality may not convince them that she did not freely
ent to intercourse. See note 65 infra. it e
“For the classic example of the utmost resistance standard, see Reynolds v. State, 27
90, 91, 42 N.W. 903, 904 (1889). The prosecution had to prove that the defendant either
reame the complainant’s utmost resistance or so frightened her as to render her “insensi-

and therefore incapable of resistance. See also State v. Hoffman, 228 Wis. 235, 280 N.W.
7 (1938).

§

# For examples of the different combinations of phrasing, see note 4 supra. '

5 note at note 8 supra.
1“ g: t:):; n;'(:ople v. Clarke, 50 Ill. 2d 104, 277 N.E.2d 866 (1971), where the accused

ing i i hreaten
had allegedly raped the complainant after breaking into her home, tying her;a&ﬂi,:h;fe e
i: to k?!] her, and covering her head with a pillow. The defendslrli)tﬂrt{il:;at gt
ingu!ﬁcient evidence of force to establish beyond a reasonable (1;0\:' e e
raped against her will. The Illinois Supreme Court f.uur;ddtblt;t tl'ierm‘eC:nA“huugh o 'breukin
ith hi ing her a chance to see a weapon, constituted illega 2 ! i
}vnhnzli?:t;‘if:gif }:ands also constituted illegal force, the court saw thnse’uct:onf :;(;\;[i)nt:;; ]
mr?qent' it then had to struggle to find independent proof of force. See also tex
consent;
B . . 1925
mter?gcl;.l!rguttkammer. Consent in Rape, 19 I. L. Rev. 410, 414-15 & n 12} (

i i s Puttkammer, Consent]. . _ ‘
[her?‘nﬁg::hft:tiig proposed a law dividing rape into different degrees to reflect differenc

ille
i i i i Landau, supra note 18, at 22. Brownmi '
i f force employed in various situations. Lar ‘ iy
1?5?;’“?235525 a standard which focuses on the behav:orlof the nl‘leg_ed‘n:}talck:ir‘;rl:icl;z: e
?J li.eI\J'es the current rules protect male interests by gauging the v.lcltu.n s ;m‘ b
ﬁ;ding force or threat of force to be conclusive in and of itself, as it is in submis o

or assault. BROWNMILLER, supra note 6, at 384-?5.
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tion now must demonstrate only “good faith™ resistance, meis%red
in relation to the total circumstances of the 'clllleged attack.’ ur-
thermore, where the complainant clearly was 111_cgpabie of effegtlze
consent, as in cases of victim unconsciousness, it is settled that the
force requirement is satisfied merely by the amount of forcg nec_ei:
sary to perform the sexual act.™ Even advocates of fo.rce an reeuts;1

ance tests concede that their standards are bqsed ult‘}matnﬁely on he
probabilities of actual victim consent.” Continuous juggling of the
elements of the crime by courts and commentators reflects an élrgde
toward administrative simplicity, a search for an external gta};x E;;

by which to measure the subjective elerpept of nonconsent. 1t be
same time, this interplay reveals a conviction that the central sub-
stantive issue in rape is consent."

B. The Controversy over Admission of Prior Sexual Activity
Evidence

Given the subjective nature of consent and the general lack of ’

witnesses to an alleged rape, the courts an_d legislatures have h.’l:ld
great difficulty in deciding what types of ev1.dence shoul‘d be adr}nt-
ted to show consent to the specific act of intercourse in qugstlon.
The most controversial question concerns admissibility of evidence

of the complainant’s prior sexual activity with‘ the defendant or wi.th !
other men." Wigmore advocated that all evidence of a complain-,

# See, e.g., People v. Montgomery, .
(1974); State v. Verdonne, 337 A.2d 804, 810 (R.I. 1975); Dumer v. State, 64 Wis. 2d 590, 608,

219 N.W.2d 592, 602 (1974); State v. Herfel, 49 Wis. 2d 513, 518-19, 182 N.W.2d 232, 235 ;

(1971).

1325, 1327 (D.C. Cir. 1971).

# For example, the Model Penal Code states that a man is guilt.y of rape if he, inter tflu‘l, 5
compels a woman not his wife “‘to submit by force or by threat of imminent death, serious i

bodily injury . . . ;" but unlawful force is defined as “force . . . which is employed without

the consent of the person against whom it is directed.” MoneL Penat. Copk §§ 213.1, 3.11(1) i

(Proposed Off. Draft 1962).

Those who favor exclusive reliance on a resistance standard admit the relationship be- ‘

tween nonconsent and resistance: “Sexual intercourse becomes rape only when the woman

manifests or is unable to manifest her unwillingness to participate and the male has inter- ¢

course with her by taking advantage of her inability or by overcoming her resistance. Note,

te 31, at G87-88. . . )
Supr?" T}fﬂssib]e explanation for the law’s retention of a residual force requirement (at leas

where the alleged victim is otherwise capable of effective consent, see text and note at not

. F X i o
38 supra) is its reluctance to recognize various forms of nonphysical coercion in the r pe¢

context. See generally text and notes at notes 132-47 infra.

U See, e.g., Washburn, Rape Law: The Need for Reform, 5 N. Mex. L. Rev. 279 (1975);

Note, California Rape Evidence Reform: An Analysis of Senate Bill 1678, 26 HasTINGS L.J

19 T1l. App. 3d 206, 210-11, 311 N.E.2d 361, 364 ¢

' 5 P.2d 590, 595, 55 Cal. Rptr. 902, 907
» See, e.g., People v. Ing, 65 Cal. 2d 603, 612, 422 590,
(1967); Ifteze L:r.gStaLe, 399 So. 2d 751, 752 (Miss. 1975); cf. United States v. Medley, 452 F.2d
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nt's general reputation for unchastity" and specific instances of her
: prior sexual activity should be admissible to show consent® and to
¢ impeach the credibility of the complaining witness." Almost all
" jurisdictions utilize this approach, though a majority follow the
" modification embodied in an exclusionary rule that restricts admis-
 sion of evidence of specific unchaste action with men other than the
& defendant to cross-examination of the complainant.” As a result,
: the defense may present evidence of the alleged victim’s reputation
for unchastity and cross-examine her about her sexual activity, a
term which conceivably covers anything from her actual relation-
‘8hips to her mode of dress.*

17~- (1975) [hereinafter cited as Hastings N(}\TE]; Note, Limitations on the Right ta Intro-
duce Evidence Pertaining to the Prior Sexual History of the Complaining Witness in Cases
o Forcible Rape: Reflection of Reality or Denial of Due Process? 3 Horstia L. Rev. 403 (1975)
Ahereinalter cited as Horstra Note]; Comment, Rape in Ilinois: A Denial of Equal
Protection, B Joun MarsHALL J. Prac. & Proc. 457 (1975); Comment, The Rape Victim:
me'm of Society and the Law, 11 WILLAMETTE L.J. 36 (1974).

" Unchastity means that a woman, if unmarried, is not a virgin. If the woman is married,
her extramarital sexual activity is considered unchaste. To be relevant in rape, such unchas-
must have occurred prior to the intercourse at issue. People v. Eilers, 18 Ill. App. 3d 213,
1,309 N.E.2d 627, 630 (1974).
" 1J. Wicmore, Evipence § 62 (3d ed. 1940) (general character for unchastity); 3A J.
OMORE, EvipENCE § 200 (Chad. rev. ed. 1970) (specific acts of unchastity). For modern
amples of this position, see Brown v. State, 50 Ala. App. 471, 474, 280 So. 2d 177, 179 (Crim.
1973); People v. Stephens, 18 IIl. App. 3d 971, 977-78, 310 N.E.2d 824, 830 (1974).
" JA J. WicMoRE, Evipence § 924a (Chad. rev. ed. 1970) (general character); id. § 979(4)
ific acts). It is interesting that Wigmore opposed admission of evidence of bad character
specific character trait to impeach a witness in all cases except rape. He [eared that a
y would use such evidence for revenge or as a threat to coerce suppression of opposing
mony and thereby give the trial “‘a flavor of filth and rancor which is at once unnecessary
#8d harmful to justice.” Id. § 924, at 736. '
e See, e.g., Rice v. State, 35 Fla. 236, 238-39, 17 So. 2d 286, 287 (1895); State v. Jack,
- gu 2d 204, 208 (La. 1973); State v. Yowell, 513 S.W.2d 397, 403-04 (Mo. 1974). For a
fiscy sion of the exclusionary rule, see C. McCormick, Evipence § 42 (2d ed. 1972); 3A J.
(IGMORE, Evipence §§ 977, 979 (Chad. rev. ed. 1970). The Federal Rules of Evidence codify
5 exclusionary rule by allowing cross-examination, but not direct testimony, to disclose
ipecific instances of misconduct to prove a character trait or to discredit a witness. FEp, R,

D, §§ 405, 608 (1975). See also B. CArD0z0, THE NATURE 0F THE JUDICIAL PROCESS 156 (1928)
g against the exclusionary rule); Horstra NotE, supra note 41, at 410-12. '
See text and note at note 23 supra. The prior sexual activity rule is so entrenched that
in Islands v. John, 447 F.2d 69 (3d Cir. 1971), the Third Circuit found prejudicial error
a trial judge failed to instruct the jury that evidence of the complainant’s bad reputa-
for chastity is "'of substantial probative value in judging the likelihood of her consent,”
t 73, quoting Hicks v. Hiatt, 64 F. Supp. 238, 243 (M.D. Pa. 1946) (citing 1 J. WicGMORE,
ck § 62 (3d ed. 1940)), and has “a direct bearing on her credibility.” 447 F.2d at 73-
lying on Commonwealth v. Eberhardt, 164 Pa. Super. 591, 603-04, 67 A.2d 613, 619
) (citing 3 J. Wicmore, Evipence § 924a (3d ed. 1940)).
‘The Eighth Circuit has ruled that a lower court committed prejudicial error in excluding

ce to show that the complainant had been unchaste with men other than the defen-

: though the lower court had admitted evidence indicating that the woman had con-
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Recognition that evidence of prior sexual activity is often un-
duly prejudicial” and usually an unnecessary invasion of the
complainant’s privacy, coupled with pressure from feminist and 3
civil rights groups for reform, has forced most legislatures to reex- : %
amine the traditional Wigmore approach.”® Some states have
amended rape statutes or evidence codes to limit admission of such
evidence, generally by requiring in camera hearings in which the
judge must weigh the probative value of offered evidence of prior:
sexual activity against its prejudicial impact.” California courts !
admit unchastity evidence under certain restrictions to impeach the
complaining witness,” but not to show her tendency to consent at s 3
the time of the alleged rape.” Michigan has taken the most radical |§
approach by repealing its rape statute and enacting a criminal sex-
ual conduct statute that declares all evidence of the complainant’s
prior sexual activity with persons other than the accused per se "3

unless it shows the source of semen, pregnancy or
' The extreme approaches exemplified b Wi ‘ i
nd Michigan on the other utilize bl;oad inﬁixiblirﬁgf:s?zr(}zziszfli
trea?n.lent of e\{idence of a complainant’s prior sexual activity Tl}?e
o rz.ld:t'mnal all-inclusive approach creates exceptions to the ;basic
pnn(_:lple that evidence must be relevant and nonprejudicial to b
i ndml.tlted.53 and disregards resulting prejudice to the prosecution g |
: l!ml.he'it.lon to a complaining witness." The general or per se inzr::l
lBSrlhll.lty approach involves potential infringement of a defen:
‘dants sixth amendment rights to confront witnesses against hi
a‘nd to present witnesses on his own behalf. Neither extreme po. i
tion seeks to ensure a rational balance of legal rights. e

:C. Erroneous Assumptions About Rape

¥

Several basic assumpti ’ rape inants
_‘ ptions about' rape complainants and r
. . a )
, all tending to disadvantage the prosecution, have shaped tl}:e

ts

d eyglopmeqt.of traditional evidence rules and resistance requir

tments. Judicial delay in assimilating modern ernpirical:dat;:aI aneci
tommentary that demonstrate the invalidity of these beliefs, to-
d .th_er with perhaps equally unsupportable expectations about ;ape
.l ictims, have helped generate the recent movement to reform the
daw of rape. However, the legal community cannot rationally stud

ubsttantl.v;a] and pro?edural rape law, nor discuss proposed amendj-l
;:nr osl.] :wc;z tiooulf (I;ifriz ;)dee;;t‘f'ymg the questionable premises that form

Admission of evidence of prior sexual 'activity is premised on

sented to the defendant’s advances before. Packineau v. United States, 202 F.2d 681 (8th Cir.
1953). The court felt that evidence of “her concupiscence—of her having sexual lust and
unlawfully indulging it” must be admitted to balance the jury's view of her as a “very refined”
and unsophisticated girl. Id. at 687. Without a trace of irony, the court also found prejudicia
error in the lower court’s allowing the defendant to be questioned about his illegitimate famil
and arrests nor disorderly conduct because *“[a]cts of misconduct, not resulting in conviction
of a crime, are not the proper subject of cross-examination to impeach a witness.” Id. at 687,
citing Echert v. United States, 188 F.2d 336, 343 (8th Cir. 1851). g

7 The Chicago Jury Project found that the jury weighs evidence of prior unchastity i
evidence harshly against the prosecution, even in cases that involve serious violence. Iustra-
tive is a verdict which the judge called “a travesty of justice."” Because the victim had tw
illegitimate children and the defendants claimed she was a prostitute, the jury acquitted &
three men who kidnapped a woman on the street at 1:30 a.m., tock her to an apartment, and ‘44
attacked her. KaLven & ZEISEL, supra note 17, at 25. g

® N.Y. Times, June 4, 1975, § 1, at 1, col. 2 (city ed.).

® For example, under 1974 reforms in lowa's rape statute, the trial court must cnmlucl:_"
a hearing in camera as to relevancy of evidence of previous sexual conduct and must control |
admission of such evidence at trial, but in no event may it admit evidence concerning sexual g
acts committed more than one year before the crime with persons other than the defendan
lowa Cone ANN. § 782.4 (1975). See also Tex. PEnaL Cope § 21.02 (1975).

w California law requires the defendant to file a written motion stating that the defense ;
has an offer of proof of the relevancy of evidence of sexual activity proposed to be presente
to discredit the complaining witness, accompanied by an affidavit stating the offer of proof,
If the court finds the offer sufficient, it must hold a hearing out of the presence of the jury’
where the complainant can be questioned about the offer of proof. If the court finds the
proposed evidence relevant and not unduly prejudicial, it must determine what evidence ma
be introduced by the defendant, and the nature of the questions to be permitted. CAL. Evin,
Cope § 782 (West 1975).

s CaL. Evin. Cope § 1103 (West 1975). For a discussion of the interplay between and the !
inadequacies of these two evidence rules as applied to rape cases, see HASTINGS NoTE, supi

note 41.

o :
) m,;:'ﬁg&;;b;‘;)wsu?w' ?5(1]1.5203(1) (1975). In People v. Whitfield, 58 Mich App. 585
W, » the appellate court decided it was not reversibl ; trial
to exercise its discretion to prevent defy ety el i
: cr . . ense counsel from questioning the co i
c::dp::-)i::'em;al actnlnl.y v:;th third parties. Though the court did not Epply thneu:i?;lat‘l];
. i inal sexual conduct statute, it noted that the publi li
¥ 1 se ‘ s e, ic pol
urted the trial judge's use of discretion. Id. at 592, 228 N.EV 2d ntp4’;§¥7;f tha"-‘smt‘lte
¥ See Washburn, supra note 41, at 294-301. - .
. gee generally Note, supra note 30; Comment, supra note 6.
ﬁhg ?uczmmegtator. basing his views on Davis v. Alaska, 415 U.S. 308 (1974) ‘contends
_‘ kmungﬂel::’est;utﬁewt:uid ﬁnc{dthe Mic};]igan statute unconstitutional on sixtjh amend-
i stale could prove that such evidence is never relevant
to co t.
"ﬂ:i(:i?sésséxﬂ-asngtﬁe(dllg.sgg 417{-25.dThe author stresses the fact that the Court innéei;les
i .S8. » Tefused to find prior sexual activity evid frrel
i thonrh e eieed: vity evidence irrelevant to
8 y existed for one of the justices w incli
bt its r‘elrwnncy. Id. at 413 & n.6. This argument is weakjbeca ke Lol
u.;I activity evidence was not the
¢lsion,

§

¥
|2

isa use the relevancy of prior
main issue in Giles, which, at any rate, was a 3.2.3
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the belief that an unchaste woman is more likely than a chaste one |

to have consented to any particular sexual encoun'ter.“' But in an
era when premarital relations are not unusual,” this belief leads to
the indefensibly broad inference that women generally tend.to con-
sent to sexual advances,’ regardless of the nature of their prior

sexual experiences, their previous relation to the defendant or other ; _»-
circumstances present in each case. The result is that once a woman |

has voluntarily engaged in intercourse, the law gra'nts less prgteo
tion to her right to refuse intercourse in the future, without consider-

ation of whether her past decision expresses anything about the-
likelihood of her having exercised her choice in .the presen't case.:
Nonetheless, because juries still accept the traditional premlse.a'nd'
weigh any evidence of the complainant’s past sexual_aciflwty
harshly against the prosecution’s case,” the danger of prejudice is
substantial. In view of all these considerations, a strong argun}ent
can be made for holding that only evidence of prior sgxual relations
with the defendant® or of indiscriminate promiscuity® should be

admissible to prove consent.

")

A related premise is that the behavior of a rape complainant,
whether she is sexually experienced or not, invited or, to rl:SE the
modern sociological phrase, precipitated the sexgal attack.” In t{lle o
Chicago Jury Project, Professors Kalvan apd Zeisel found thact1 the:
jury, applying an informal assumption of risk tes't, goes b.eyon. e 3
issue of consent “to weigh the woman’s conduct in the prior history
. and is moved to be lenient with the Flefendant
whenever there are suggestions of contributory t.)eha\rlor on her
part.”™ The range of supposedly contributory behavior extends from

of the affair .

; o y : Virgin Islands v. John, 447

% Spe 1.J. WiaMORE, Evinence § 62, at 464-67 (3d ed. 1940); L . 0
F.2d 69(73 (3d Cir. 1971); Coles v. Peyton, 389 F.2d 224, 227 (4th Cir. IQGB}E;QI;engQ\;"

Johnson, 106 Cal. 289, 39 P. 622 (1895); People v. Eilers, 18 Ill. App. 3d 213, 217, Budd]

627, 630 (1974). For a general discussion, see WiLLAMETTE COMMENT, supra note 41.

pirs g ol
st Nearly three-quarters of all white single women have had premarital intercourse by .

age 25, M. Hunt, SExuAL Benavior v THE 1970s 149 (1974). Approximately 70 percent of a

presently married or divorced white females have had extramarital intercourse. Id. at 260. :

* See note 46 supra. '
" See text and notes at note 47 supra & note 65 infra.

i i i 's pri 1 activ-
" Eyen Michigan law, which makes most ew.dence ofa :fo.mplamant s prm:‘i se_);'u.xa‘ri‘asemel
ity per se inadmissible, leaves to judicial discretion the decision whether to admit e

of prior sexual activity with the defendant. Micu. Comp. Laws Ann, § 750.520j (1975).

itoelf is sai i ith
1 The basis of the exclusionary rule itsell is said t(? be: that evidence of mtercour.:et;v‘a“ . _
a particular person on a particular occasion does not indicate a tenden.cy to ::':msen35 A
intercourse, though a general reputation for unchastity may. See,-e.g., Rice v. State, la. 5

236, 238-39, 17 So. 286, 287 (1895). L
“ See AMIR, supra note 8, at 259-76; BROWNMILLER, supra note 6, al 353.

2 KaLven & ZEISEL, supra note 17, at 249,
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- a casual discussion with a stranger at a party, to the unwary prac-
tice of hitchhiking, to an evening spent with a boyfriend.” Expecta-

ons of victim precipitation color jury deliberation on nonconsent,
£ causing the jurors to focus on the complainant’s behavior in getting
8¢ into and out of a sexual encounter.® This phenomenon is exagger-
ted by the common belief that rape does not occur between ac-
uaintances, a premise which survives despite evidence that over
half of all forcible rapists know their victims to some extent.5 To
Id a woman legally responsible for the effect; that her everyday
tivity has on men around her is both unrealistic and unfair.” Even
‘a woman who agrees to petting ought not to lose her right to refuse
tercourse.”™ Evidence rules and instructions which encourage the

i A
\

For an approving view of the theory of victim precipitation, see Schiff, Statistical
tures of Rape, 14 .1, For. Sci. 102, 105 (1969). But cf. BROWNMILLER, supra note 6, at 354;
{ETTE COMMENT, supra note 41, at 50, e ) .
| Suggestions that victim precipitation is common are contradicted by D. Murvinit,
AUIMES OF VIOLENCE, A STAFF REPORT T0 THE NATIONAL COMMISSION ON THE CAUSES AND
NTION OF VIOLENCE 226 (1969), cited in BROWNMILLER, supra note 6, at 355, which reports
L victim precipitation, defined as covering situations where “the victim agreed to sexual
fations but retracted before the actual act or when she clearly invited sexual relations
gh language, gestures, etc.,” occur in only 4.4 percent of all rapes. Amir found 19 percent
all rapes to be precipitated, but he included all cases which the offender interpreted as
. Amir, Forcible Rape, 31 FED. PROBATION 51 (1967). ;
Amir's finding that most rapes are planned well in advance would seem to support the
‘Q]‘usinn that precipitated rapes, however defined, are uncommon. He reports that 71
cent of all rapes are completely planned and 11 percent partially planned, while only 16
ent are “explosive events.” Amir, supra note 8, at 142,
KaALvEN & ZEISEL, supra note 17, at 249-54. The jury can take assumption of risk “to a
pel extreme.” One jury acquitted a defendant, who had broken the complainant’s jaw in
: "}Jlucus, when it learned the parties might have had intercourse on prior occasions. Id. at
Concern with the precipatory behavior of the woman apparently overrides the strong jury
e Lo punish violent, brutal attackers harshly. Id. at 252-54. In light of Amir’s finding that
# closer the relationship between the victim and offender, the greater the violence used
ist the woman, such a position seems particularly unwarranted. Amir, supra note 8, at
Amir found that strangers comprise 42.3 percent of forcible rapists; strangers with a
ral knowledge of the victim, 9.6 percent; acquaintance, 14.4 percent; close neighbor, 19.3
t; close friend or boyfriend, 6 percent; family friend, 5.3 percent; relative, 2.5 percent.
upra note 8, at 234. These data contradict both the common notion that rape generally
between total strangers and the conflicting myth that rape charges tend to be made
en who have been'intimate with their alleged attackers. Id. at 245-46. Consistent
ts were reached in a physician's study of 100 alleged rape victims who came to him for
ment. Schiff, supra note 64.
n their study of victimology and rape, Weis and Borges found that because of prevailing
ypical conceptions of rape even participants in a rape situation often do not define it
. Weis & Borges, Victimology and Rape: The Case of the Legitimate Victim, 8 Issugs
UIMINOLOGY 71, 87 (1973) |hereinafter cited as Weis & Borges].
ince most rapes occur on the street, in the home or in the automobile, there is no
ce to avoid rape. See AMIR, supra note 8, at 145; BROWNMILLER, supra note 6, at 186,
yee BROWNMILLER, supra note 6, at 354; D. RusseLr. Tue Porimics oF Rare 271 (1974).,
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jury to mdulge its notions of victim precipitation fail to protect a.
woman’s freedom of sexual choice.
A third premise of traditional rape law is that unchaste women
are untruthful in general and often bring false charges of rape. Wig-,
more, who believed that unchaste women are pathological liars,"
proposed that no judge let a sex offense charge go to the jury unless .
the complainant’s social history and mental makeup had been ex-$
amined and testified to by a physician.” Though modern courts do
not take so distrustful an approach,” they nonetheless instruct _]U- 5
ries that unchastity has a bearmg on credibility,” at least where,
consent to an alleged rape is at issue. It is still commonly suppose
that a woman who has engaged in illicit sexual intercourse will bringi§
a false rape charge for reasons of guilt, revenge or self-protection.” “*
In light of the time, trauma and humiliation involved in a rape trial -‘
common sense alone would cast doubt on the validity of these sup.4
positions. Empirical data supports this hypothesis, demonstratmg 4
that only a minute percentage of rape reports made to police are ini
fact false.™
Distrust of the complainant’s credibility has led to an exagge
ated insistence on evidence of resistance.” When the prosecution]

can show that a woman fought the intercourse or was absolutely
P aralyzed by fear, the j jury is more likely to view the defendant as
f=‘ attacker rather than a seducer. But, since most rapists meet
-_a istance with increased violence,™ the courts do not further the
® purpose of rape statutes to protect physical safety by overempha51z-
ng the resistance requirement.
") This is not to suggest that judging rape solely in terms of assail-
_ t force is the solution. Rape victims, like victims of an assault or
fobbery, tend to demonstrate at least their unwillingness to sub-
nit.” The lesson seems to be that the trier of fact should be permit-
ied 'to measure consent by weighing both the acts of the alleged -
: facker and the response of the alleged victim, rather than being
uired to focus on one or the other.
. Perhaps the most basic premise underlying the traditional rules
pe law is that a jury will sympathize with the alleged victim.”
Chicago Jury Project, however, has shown that jury prejudice
S wperates against the prosecution in rape trials,” perhaps because the
#¥idence rules have been too successful in protecting the defen-
: t's right to be considered innocent, perhaps because of the high

Even the subjective test of good faith resistance, see text and note at note 37 supra, is
d on the belief that a nonconsenting woman will physically express her feelings, a view
been challenged in legal-psychological commentary. Weis and Borges suggest that
& woman is faced with a sexual attack and realizes her psychological and physical
1 ‘\y to protect herself, she is immobilized by fear, at least until she perceives and defines
dtuation, at which time it may be impossible to fight, flee or summon help succeaafully
# & Borges, supra note 66, at 83.

According to a second theory, a woman, though not immobilized by fear. may still be
ble of responding to force with force. Because a woman is trained in the feminine traits
missiveness, passivity and weakness, it is theorized she knows neither how to fight nor
predict her assailant’s response if she hurts him. Proponents of this view argue that it
alair to castigate a woman for behavior that conforms to an acculturated pattern. D.
Tur. Pouitics or Rape 268, 271 (1974).

miller has argued that a woman might refuse to resist even if she is perfectly
of the impending rape and perfectly competent to fight back. Realizing that she
an irrational and violent attacker, “[a] quid pro quo—rape in exchange for life, or rape
change for a good-faith guarantee agnmat hurtful or disfiguring physical dam-
minates the female mentality in rape.” BROWNMILLER, supra note 6, at 358-59. See
tate v. Herfel, 49 Wis, 2d 513, 518, 182 N.W.2d 232, 235 (1971).

MIR, supra note 8, at 164. :

96 percent of all reported rape offenses consist of attempts or aasaulta w1th intent to
| Unirorm Crime REPORTS 22 (1974). Thus it is probab]e that many women who resist

» [Rape complainants’] psychic complexes are multifarious, distorted partly by
inherent defects, partly by diseased derangements or abnormal instincts, partly by ba
social environment, partly by temporary physiological or emotional conditions .
The unchaste . . . mentality finds incidental but direct expression in the narration o
imaginary sex incidents of which the narrator is the heroine or the victim. On the aurl'n A
the narration is straight-forward and convincing. :
3A J. WicMore, Evinence § 924a, at 736 (Chad. rev. ed. 1970). The psychologists and paychil- i
trists that Wigmore cites to support his views focus on charges made by the mentally ill, I {
™ Id. at 737. }
" Rather than making psychiatric examinations mandatory, most jurisdictions grantt 4
judge discretion to order an exam when there is a compelling reason. See Comment, supra:?
note 6, at 933-34; Comment, Evidence, Sex Offenses, and Credibility of Complaini
Witness, 43 lowa L. Rev. 650 (1958); Note, Criminal Law—Psychiatric Examination of Pros
cutrix in Rape Cases, 45 N.C.L. Rev. 234 (1966); Annot., 18 A.L.R. 3d 1433 (1968). :
2 See, e.g., Virgin Islands v. John, 447 F.2d 69, 73-74 (3d Cir. 1971). f
" Though admitting that the central issue in rape will likely be consent, the fmmem
the Model Penal Code labeled it “a subtle, psychological problem in view of social an
religious pressures upon the woman to conceive of herself as victim, rather than collaborator, i
Mongl, PenaL Copk § 207.4, Comment at 264 (Tent. Draft No. 4 1956). See also Note, supnd,
note 30.
" When New York City developed a Rape Analysis Squad commanded by poilcewo
the officers found only 2 percent of rape complaints were false, about the same false e sfully avoid
rate noted in other felonies. BRowNMILLER, supra note 6, at 366. “Th Y ) ol rape, ) M
# An advocate of a resistance standard has declared that because “‘current psycholo e real viclim, however, too often . . . is the innocent man, f°1' the, respect and
evidence indicates the unreliability of a woman's report of the incident, nothing should be# : .\., l_hglnah:ro}ly felt by any tribunal for a wronged female helps to give easy credit to.
left to the conceivably unreasonable opinion of the alleged victim.” Note, supra note 31, 8 tae : 3A J. Wicmore, Evinencr § 924a, at 736 (Chad. rev. ed. 1970). See also
au v. United States, 202 F.2d 681, 687 (8th Cir. 1953).

683,
5 See generally Kaven & ZriseL, supra note 17, at 250.54,
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person, then there had been no consent to the additional acts. If
however, there was but one act involved, to which a person éon-l
ser.uted under the inducement of fraud, then consent to that one act
& existed." Beale therefore concluded that if a woman agrees to sexual
lintercourse with a man impersonating her husband or a doctor who
assures her the act is medical treatment, she has consented to the
ne act” of physical connection and no rape has been committed.*
. But bgcause the woman has not consented to the additional elemeﬁt

of losing her chastity, the husband impersonator or wily doctor
hould be convicted of assault and battery.® -

"The Irish Law Times immediately published an anonymous
}nth.ue of Beale.* The commentator argued that a theory of con-
ent in the criminal law is viable only if its basic tenets can be
ntegrated with other fields of law, “subject to such modifications

may be necessitated by considerations peculiar to criminal law
r_by statutory requirements.”" Examining the requisites for effec-
ive agreement in contract and consent in tort, he concluded that
1 the criminal law, if a person has fraudulently procured consené
has Faken advantage of another’s misapprehension,* consent does
i ot‘. ex1st.lTherefore, fraud going to the identity of ,the actor or to

criminal sanctions involved, perhaps because of the common mis-
conceptions about rape victims discussed above.™ Although evi-
dence reforms based on this recent understanding of the antiprose-.
cution bias undoubtedly minimize jury distrust of a complainant’s
testimony, they, like the old rules, assume that a jury cannot weigh
relevant, nonprejudicial evidence fairly to decide the credibility is-.
sues underlying consent. In similar fashion, currently proposed force
and resistance tests reflect the desire for an administratively simple
external measure of consent, at the risk of demanding more or less
than can be reasonably expected from a woman faced with a request
or demand for intercourse. It is submitted that neither the tradi- ;&
tional nor the reformed categorical approaches to rape law focuses
sufficient attention on what should be the central inquiry—whether ;
the woman consented to the act of intercourse in question.

III. LgecaL Discussion oF A CONSENT STANDARD

The law’s failure to develop a well-defined concept of consent
in rape, its strong tendency to rely on categorical assumptions in
dealing with issues surrounding the central issue of consent, and the
biases built into those categorical assumptions mirror the tone and
substance of legal debate on consent in rape set in the early part of *
this century. At a time when the political climate is ripe for reform
ing archaic rape laws, it is imperative to examine why the law failed :
to develop a standard of consent in rape law and to identify the
policies that should mold such a standard before attempting to
apply the concept through legislative or judicial rules. I

Scholarly discussion on consent in rape gelled in an era when
legal thinkers were emotionally distrustful of rape complaints in.
general, but were fascinated by cases where consent was allegedly’
induced by subterfuge. Thus when J.H. Beale sparked the discus
sion in 1895* he granted that force or terror could negative a victim's_#
apparent consent,™ but he focused on cases where fraud deceived
the mind into agreement. According to his theory, if a person con
sented to one specific act, and additional acts were done to that,

L] H ‘
i Fo:l' e:;ample, if a person accepts a fig that has poison in it, he does not consent to the
! wona“e emgnt of poison. If 'he accepts poison in the shape of a fig, he has consented to
;Jg 1; substance he was given, even though the consent was based on a misapprehen-
i‘ L at 17-1.8. Bfaale saw no sense in the argument that one consents only to what one
8 is happening: in this case, accepting an edible fig. 2
M Id. at 320, 326.
e " i
e B.onle thqught that intercourse induced by fraud was not rape because the physical
: ‘e:lu;]n, ['!nvmg been f:t)nsented to, was not an injury to the public. See id. at 323. The
";:[oc als;]uly, not hhaw!r:ing been consented to, was an injury to the public. Id at: 326
re the man should be punished; but if the woman had the ‘
r ; consented to the physical
m;cl‘mnl, lhow cana chfu'ge of battery lie? Beale's answer was that the man “has cn:ilr:iiled
hnica m‘ttery; and if we say that the consent of the woman shall not rotect [hi
prosecution, we may punish him."” Id. "t s v =
ol‘:]:r;}:apparent that B?a[e’s reasoning was entirely result-oriented. Even on the basis of
o eory, a more logical legal result is that because the physical connection was consen-
ere was no battery; but because the loss of chastity was not consensual, there is a basi
rape charge. ! / e
) ) _
{S?‘::eﬁi:vnjgsnirm;:[nﬁi L::rw,f29 In. L.T. 427 (1895) (anonymous article reprinted from
AL) [hereinafter cited as Ir. L.T.]. The commentator
L ¥ i In L.T. suggested that
e ne't'.l'rcl;;a::topur;hat assesntdmduccd by force is not consent, while assent induggd by fraud
, rests either on “bad psychology or bad logic.” y ‘
7 Id. at 427, el 43'L t
A .WEer!:*Ia sexual act is committed on an uncohscious, drugged c;r intoxicated person, or
::;T”:-m tgappnrent consent based on lack of resistance is not legally valid. See Cn'm-
v. Burke, 105 Mass. 376 (1870) (intoxication); Regina v. Fletcher, 169 Eng. Rep

83168, 8 Cox Crim. C
: . Cas. 131 (C.C.A. 1859) (imbecile); Regi i
l (N. Cir. Man. 1872) (sleeping woman). AL g WaREN 150 el B

i
@

» Low reporting and conviction rates buttress this finding. See notes 10 & 14 supra. Th
existence of this prejudice explains the prevailing view that a rape complainant is more 0
trial than the defendant. See State v. Stegmann, 286 N.C. 638, 647-48, 213 S.E.2d 262, 2
(1975) (prosecution presents 14 good character witnesses). See also BROWNMILLER, supra note.
6, at 372; Landau, supra note 18; Note, supra note 30, at 351. i !

* Beale, Consent in the Criminal Law, 8 Harv. L. Rev. 317 (1895) [hereinafter cited as

Beale]. ;
2 Id. at 321. Such cases were limited to threats of immediate injury to person or property,
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the nature of the act will negative consent. If, however, the com-
plainant was deceived only as to the consequences of the act, the
fraud will not vitiate the consent.® Thus the commentator con-
cluded that a husband impersonator or a guileful doctor is guilty of |

H

qtji(:zr;mg.r rt_ajec?ed the Irish Law Times nature-identity and
o Unsde:s&r;:ill?:, instead applying a strict “nature of the ;2?‘:
oot ipoer this ory, a woman who had intercourse with a hus-
B npersona or would not be a rape victim because she under-
. ual nature of the act. A naive woman who had inter

rse with a man she believed t o
e, however, would be. 0 be a doctor administering medical

rape, as well as assault and battery, because his victim has not b
legally consented to either the touching or the loss of chastity in-
volved in the intercourse at issue.” j

In a 1925 article with the misleadingly broad title Consent i
Rape, Professor Ernst Puttkammer reexamined consent in rape ;
claims where the defendant either caused or took advantage of a
misapprehension in the mind of a woman." Analyzing the contin-
uum of possible mental states, he concluded that a mental blank
due to intoxication or unconsciousness prevents the victim from ¢
comprehending the existence of the act and precludes consent. At
the opposite extreme, where the woman is fully aware of the situa-
tion, she either consents voluntarily or submits to force or dures
without mental consent.”? In cases that fall between the extremes,

ful ; e
Sbuangeivlilopment.' First, an affinity for sensational cases of
baequent personation and lewd medical examinations limited
| rape commentary to fraud and mistake situations
i £1 o uéstances are far outnumbered by cases involving d :
Jies or Ofcce. econd, while Beale and his colleagues had crfat:ci
Pate o ggii?t basectl 01131 machinations of logic and open to legal
b opment, Puttkammer presented a definiti
: ! efiniti -
n!ﬂ):s;i eoz;ril;lseass%xpptloni about rape victims and gﬁ*;&::d
wards xpediency. In all fraud cases, do
: , doubt
‘:;):gt{ngt: t.he complainant are magnified by the abse:czsot'ztfs}?
jrad i 1c1afof nonconsent as force and resistance. Where th
i pml;:;‘; i(iovtalllefgedly fraudulently induced intercourse sugges?;
Ity of consent and ample motivati
. ion for th -
h;::lszg zxplain.the act as rape, Puttkammer feared jury siufmorz-
P PEEIEII: aimant would lead to unjustified convictions ‘“p In
. cases Put an;lmer urge‘d that the courts use per se categ;)ries
’umab]y zmsfl ;uanbpern'fx‘lt_ the jury to attempt to separate the
mber of sincere claims f h 4
e rom the false ones.” In
t of consent were to be shaped by di
ges and by a priori ex i destins ket
harg pectations of i
_Bl}(ﬂnpﬂthy for complainants. e"lqen.t}ary 'Pmb'l(‘ams and
e:;r:iiiind perhaps most importantly, Puttkammer 'r'eéfﬁrmed
ey defg view thlzat thelrole of consent in rape is sufficiently
‘ th'congelr: tc?rrlng:}:;iog 'i\(rixth ?ng g;eneral legal theory of consent
g sent in elds of the law.” In a compani i
E onsent in criminal assault,” he argued that conser?t islgrcli:sr:;icée

» g, L.T., supra note 86, at 430.
w The law of the time, though confusing, supports the Irish Law Times approach, Regina |

v. Barrow, [1868] L.R. 1 Cr. Cas. Res. 156, the major case holding a husband impersonator §
not guilty of rape, was decided without either side being represented. See also Lewis v. State,
10 Ala. 54 (1857); Regina v. Saunders, 8 Carr, & P. 265, 173 Eng. Rep. 488 (N.P. 1838).!@
the Irish case of Regina v. Dee, 15 Cox Crim. Cas. 579 (Ir. Cr. Cas. Res. 1884), the judges®
held that a successful husband impersonation negatived a woman'’s consent. While Beale’
accused the court of confusing consent to an act with consent to a crime, Beale, supra nol¢
81, at 320 n.1, the Irish Law Times commentator approved of the court’s view that the woman
had consented only to intercourse with her real husband. Ir. L.T., supra note 86, at 4 0.
Moreover, the convictions of rape in Regina v. Flattery, 13 Cox Crim. Cas. 388, 2 Q.B.D. 4188
(C.C.A. 1877), and of assault in Regina v. Case, 169 Eng. Rep. 381 (Cr. Cas. Res. 1850), whg_ i
men who purported to be medical personnel had intercourse with young girls who consented
in the belief that they were undergoing medical treatment, were clearly based on the fact Ui ‘5
each girl had consented to something wholly different than what was done, and therefore o
not consented to the sexual act at all. L
The relative accuracy of the two theories in explaining the case law of the day can bt
measured by the renowned case of The Queen v. Clarence, 22 Q.B.D. 23 (1888), in which
court held that the defendant did not commit assault by infecting his wife with a venerest
disease, which he knew he had, during consensual intercourse. Though Beale could argue thal
she consented to one integrated act of intercourse, it would seem more consistent with hif?
theory to view the connection as consensual sexual intercourse plus fraudulent administratio’
of a poison, to which she did not consent. Compare note 83 supra with the instant case.
the other hand, under the [rish Law Times approach, she was not deceived as to the natum
of the sexual contact or the identity of the man involved, and therefore consented to whatevet
consequences the act entailed. Ir. L.T., supra note 86, at 430. Though even this cutofl pe ¥

was arbitrary, it did reflect the existing judicial limits on nonconsent in fraud and mis!

!

For example,

T Puttkammer ¢ : I L
ay victim is und ompared larceny with rape and concluded that while a

ernoi :
o e Bccu“t?:nuc;mct::briztl;;:e the fact of the crime, accuse an innocent person
ations. Id. at 421.292. » an alleged rape victim possesses all of these

cases.
w Puttkammer, Consent, supra note 217. |
w puttkammer noted that the law was confused as to whether force was a separs {
element of the crime or an indicator of consent. Id. at 415. Modern courts have in pra

followed the latter course. See text and notes at notes 8 & 38 supra. i e Conset i RN aaeg 10 Lo
| 58 o I, Lo Rev, 617 (1925) [hereinafter
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‘an important role in defining the working limits of consent in an
alleged rape case remain largely unarticulated. ;
. 'I‘.his dearth of legal discussion on consent standards in rape
3 Ituations has resulted in an indiscriminate transposition of the
standards of consent developed in the rape by fraud cases to the
‘broader class of cases where the defendant allegedly used force
__dure.ss or threat of physical harm to coerce submission. Judiciai
requnremen_ts that the prosecution prove certain levels of assailant
force aqd_v1ctim resistance, which are applied strictly. only when the
omplaining witness’s veracity is doubtful'® or the circumstances of
the ‘allegedly forcible intercourse appear questionable,'™ are a form
of lmt'a-drawing based on expectations of female consent. While
merg is some flexibility in these'requirements, certain categories of
suspicious and credible circumstances have developed. Evidence of
e complainant’s virginity suggests nonconsent, in much:the same
way that ignorance of the sexual nature of intercourse will vitiate a
ung woman’s consent in a fraud case. Where the alleged victim
d{d not know her attacker and did not behave in what is thought to
a se_xually suggestive manner, the court will not presume consent
'mo'twe to bring a false claim. In contrast, evidence of prior sexual
perience is thought to indicate that the complainant understood
€ Imminence of intercourse and was capable of refusing. Simi-
_ly., SL.lpposedly precipatory behavior implies that the alleged vic-
m invited and voluntarily submitted to sex, misunderstanding, at
most, how or when actual intercourse would occur, y
‘41 While the categories that the early commentators shaped fo
a}Jd cases were explicitly based on claims of trial expediency
W }}lch were In turn based on prejudicial views of rape charges in,
en_eral, these semantic distinctions and practical concerns may
ve been justified, or at least relatively harmless, in cases involving
h sbant_d impersonators and dissembling doctors. But similar con.
: idgratlc.ms do not justify prejudging rape claims on credibility
: unds: in nonfraudulent situations. First, although a woman’s sex-
'c.hmce 1s violated by any undesired intercourse, the chance of
h):swal harm is minimal in a fraud situation where the alleged
ist depends solely on guile. Even Beale and Puttkammer con-
ceded that a certain level of force or duress would preclude effective
onsent, regardless of a woman's knowledgé of the nature, quality
' consequences of sexual intercourse.'%: '

tive legal word which can be defined only in relation to the particu-
lar type of crime at issue.” While Puttkammer correctly recognized .
that policy considerations may influence the legal requirements gov-
erning consent in particular crimes, he failed to explore the law's
overall purpose in allowing consent defenses and requiring noncon
sent as an element of certain crimes. Ironically, he weakened his
own position by applying the framework he developed in his rape |
article to his analysis of consent in assault.” Thus Puttkammer's |
argument for separating a theory of consent in rape from consent in |
other areas of the law was based more on prejudiced assumptions’
than on the purposes unique to the crime of rape. . i
Nonetheless, since 1925 the sparse legal discussion of consent |
in rape has remained focused on cases of intercourse induced by}|
fraud, as lawyers, legislatures and courts have attempted to define |
and apply variations of Puttkammer’s “nature of the act” test in an
acceptable way.'™ These discussions continue to assume that, where &
a situation suggests a woman’s voluntary assent to an admitted act
of intercourse, the law can fairly presume consent and thereby avoid
drawing fine distinctions.! In addition, legal commentators who§
broach the popular topic of consent in the criminal law or in other
legal areas pointedly ignore rape. Content to note that legislatures
have specifically defined rape to require nonconsent as an element,
writers assume that public policies behind rape are well-settled and;
so unique as to offer nothing to general policy analyses of consent."™;
However, the notions of public policy and morality which play sulch_'

k-

cited as Puttkammer, Assault].

™ Id. at 618-19.

# Puttkammer’s assertion that a man who infects his wife with a venereal disease
committed battery, while intercourse in the guise of a medical examination is not assault}
shows that he applied a “'nature of the act” of touching test to determine consent in cases ¢
assault or battery by fraud. Cf. id. at 624-26. ' R

m See Regina v. Maurantonio, 65 D.L.R.2d 674 (Ont. Ct. App. 1967); Rex v. Har
[1944] 2 D.L.R. 61 (Sask. Ct. App. 1943); Papadimitropoulos v. The Queen, 98 Co‘mm\f
L.R. 249 (Austl. 1957); Rev. Stat. Can. § 143(b)(iii) (1970); Hooper, Fraud in Assault and
Rape, 3 U.B.C.L. Rev, 117 (May 1968); McCann, The Nature and Quality of the Act: A R’.
evaluation, 3 Orrawa L. Rev. 340 (1968). One exception to this trend is an article wh
investigates the purpose of requiring nonconsent in rape. The author uses Freudian terms (o3
suggest that the consent standard serves a socictal need to channel sexual activily inlg;
marriage. Note, Forcible and Statutory Rape: An Exploration of the Operation and Obj
tives of the Consent Standard, 62 YaLE L.J. 55 (1952). i i

" See Hooper, supra note 100, at 121; McCann, supra note 100, at 346. A i

m See Hughes, Consent in Sexual Offences, 25 Monb. L. Rev. 672, 673 (1962) [hereina
cited as Hughes]: Williams, Consent and Public Policy,-1962 Crim. L. Rev. 74,153
[hereinafter cited as Williams|. But see Note, Consent as a Defense to Crimes Against the:
Person, 54 Dick. L. Rev. 186 (1950) (examining consent in other areas through criteria devel

oped for rape).

-

&

' See text and note at note 34 supra.
' " See text and note at note 65 supra,
it " Beale, supra note 81, at 321-22; Puttkammer, Consent, supra note 27, at 415 & n.18
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not solve credibility problems or neutralize jury biases. The legal
Jcommunity must instead situate rape within the learning on con-
: .‘.if‘ in the law, and especially the criminal law, before the purposes

“and boundaries of consent in rape can be rationally comprehended
and embodied in the working law of rape.

Second, the injury to a woman'’s rights in a nonfraudulent. rape.
situation is more severe than in the classic fraud hypo-thetlcals._
When a man has sexual intercourse with a woman who is uncon- |
scious, believes he is her husband, or does not know the ns.iture of §
intercourse, he has deprived her absolutely of sexugl CI-'IOI.CE and |
therefore deserves punishment as a rapist, though his victim was
unaware of the invasion of rights when it occurred. When a woman }
assents because a man assures her he is willing to marry he.r or free v
from venereal disease, she can fairly be said to have exercised her @St
freedom of sexual choice; the law rightfully refuses to protec? her.
from her own priorities.'” In contrast to both these types of situa-
tions, when a woman is beaten or faces credible threats:; of. harm,'she
must make a necessarily traumatic choice betwjeen risking serious;
bodily harm by resisting or consciously submittlpg to an uflwant.ed
sexual act, which may still entail brutality. This Hol_)son ) cholc_e
magnifies the resulting harm to her rights of sexual choice and phy:’:
ical safety substantially beyond the injuries worked by fraud-rape." A

Third, the credibility questions in fraudulent and lnonfraudu,-
lent rape cases are not comparable. Because a modfern jury doubt:
less would be as reluctant to believe that a woman did pot lfnow th'e
difference between intercourse and a medical examination as it}
would be to credit a rape charge based on husband 1mp.ersonat1.otg
or unfulfilled promises of marriage, the naturg—ild'ent.lty-quahtg
distinction is largely of academic interest.'® Credlbll{ty.lssues: méy}
be close, however, where the prosecution alleges submission to intet:
course only under application or threat of force afld the defendgn
claims uncoerced consent by the complainant. Without comparing
the two classes of cases, judges and comment.ators }}ave assumed
that the jury cannot deal with the credibility issues in nonfraud&l
lent cases without the aid of categorical distinctxons., based, as n
fraud cases, on supposed probabilities of corasent.:. While tht'e nature
identity-quality distinction is clearly inapp}'oprlate {:.o f.or'clble raf ’
situations, categories based on the complainant’s v1.rg1n1ty, resists
ance or general behavior, or even on the defendant’s display of for

IV. CoNSENT IN THE LAw

In any situation where A claims to have been injured by an act
' B, and B defends himself on the ground that A assented to the
“8ict which caused the harm, the legal system must decide whether
"A’s assent should absolve B of responsibility for A’s injury. If law-
Emakers decide that it should, then they must determine the condi-
“tions and limits of effective consent.' In making the first decision,
wmakers must balance the policy of legal respect for A’s freedom
personal choice against the policy of protecting A and society
from the injurious consequences of B’s acts. In making the second
et of determinations, they must consider both of those policies and
tother subsidiary factors. P

The Policy Extremes: Cases Where Consent Plays No Legal
ole. B AERERED ‘

1A

Protection of social well-being overrides respect for individual
e will in crimes where grievous bodily harm is inflicted by one
rson on another. A murderer does not have the defense of his
ictim’s consent.!" One cannot consent to mayhem because “[o]ur
government is deeply concerned, financially and otherwise, for the
th of its citizens and that they do not become a public
ge."!" In cases of aggravated battery, victim consent will not
; tgct the defendant from criminal liability.!"? A person cannot

Technically, the legal community defines consent as “willingness” that an act shall
_W. Prosser, LAw of Torts § 18, at 101 (4th ed. 1971). This may be manifested by
conduct or silence. See Walker, Silence is Consent, 108 Yare L.J. 791 (1958).
Williams, supra note 102, at 77. He points out that paternalistic laws will succeed only
ey reflect prevailing social attitudes. For example, juries would not convict a duel partici-
it for murder of his consenting partner until social attitudes changed to disapprove of the
Eactice. . i) .
State v. Bass, 255 N.C. 42, 50, 120 S.E.2d 580, 586 (1961). In this case, a doctor who
inistered anesthetic to a man’s hand, knowing of his plan to have his fingers sawed off
der to obtain insurance money, was convicted as an accessory before the fact of mayhem.
 The traditional example is prizefighting, where the objective is to subdue the oppo-
with violent blows. While jurisdictions differ over the effect of consent to prizefighting
| damage claims, there is no disagreement as to criminal linbility. “[I]t is not in the
er of any man to give an effectual consent to that which amounts to, or has a direct
cy to create, a breach of the peace.”" Regina v. Coney, 8 Q.B.D. 534, 553 (1882).

implication). See also Ir. L.T., supra note 86, at 429. ‘ |
(by ’lr:pg;al\;céann. supra note 100, at 346: “[Rape law] must ensure the pro:ectlor &
women only from unwanted sexual advances and should not pretgnd"to protect them .
themselves, with one exception, namely, that of the young and naive. 3

LR eis & Borges, supra note 66, at 99. ) o

m zfi'fh‘:ixgh there ire l'ewpmodern fraud-rape cases, the proposed federal ‘Zrm:i'?azf :
recognizes that intercourse induced by fraud as to the nat\IJre of the nct.or the i en{i:]yc F
actor, us well as intercourse with an unconscious woman, is a sexual crime. S.1, 94th Congd

Ist Sess. § 1642 (1975).

e N . W S
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effectively consent to sadomasochism, if the blows received are . B. The Nature and Scope of Effective Consent

likely to do bodily harm or, to use the classic formulation in Regina i
v. Donovan, “to interfere with the health or comfort of the prosecu- |
tor.”"" The law simply does not tolerate a consept defense whetl'e the .?
probable injury to person and society resulting .from exercise of | |
personal choice is great and where such an exercise can serve no %
major useful purpose. In addition, lawma_akgrs declare some classest !
of persons incapable of consenting to cr1m1pa1 or tortious Icl?n’c}.?c 1
because of their imbecility, senility, unconsciousness or age. ’T us |
a female under a set age is not legally capfible of consenting to E
sexual intercourse because society is determined to safeguardllﬁher
morals whether she comprehends the nature of the act or not. "

At the other end of the spectrum lie cases where gomal harm is |
so small and so hard to deter that the law refu_se's to mterfgre with ]
personal freedom of choice. A person complaining of tortlousdas-:
et batterieshingi(;ted " tP edf Sr:lt‘éa:o;r?if:ign?;giheflana:‘t’;;?]:;vv" ! legal system considers the nature and level of coercion that effec-
interactions faces the defense of vole s 3 :

. : f ively prevents an exercise of free choice. Subsidia olicies and

S : ily life.11® of a violent SRS HVEY D : : _ . Ly POl
1mphgs fihat ha;l atssumecé t::orf:e%ffciﬁlolgel:i:e fol:czlt% ?]ricted within ; {’ ie.wd(;xtla.ry considerations sometimes affect the legal requirements
sport is deemed to consent : ) e 1A for effective consent.

ame or, if expected, in breach of the rules. ; ) :
the rules of the gt‘ o to’accept the risk of {njuries B Whlle' courts .apd commentators agree th.at a smglf':, all
spectator at a sporting =y o i Dinita the sorious, soml ncompassing deﬁmtlgn of qonsent is neither possible nor desirable,
may receive in th.e cou;;:rsd ’}Ca eagtilfzatés - fpectators i, ; hey ‘also agree that discussions of consent ?,hould acknowledge the
times fatal, injuries su ¥ hoice of zectstior supeissdes soiy apollcles that influence the use of basic principles relevant to consent
society’s decision tofallolw f:ee < ou;e 'Oparn i . @ questions.'* Moreover, established views of consent are expected to
cern for the safety of voluntary partici .

o

&conform to changes in social policy over time.'”” Because the crime
f rape is not classed with murder and mayhem, or with minor
ortious assaults, it must take its place within this broad, flexible
ramework of consent. Principles that should guide the current con-
troversy over consent in rape can be derived from an examination
= of the policies that govern the meaning of effective consent in other
& ‘situations where one person violates another’s safety and freedom
“of choice.

""" 1. Protection of Physical Safety. In some situations the law
es a consent element to encourage a person to subordinate his
reedom of choice to his personal wellbeing. For instance, robbery
= and assault, like rape, are crimes which are defined to include both

These extreme cases, where the law either does not permit a
. person to consent to serious harm or forces him to bear full responsi-
| bility for the consequences of his consent, play a minor role in the
'~ overall doctrine of consent. In most cases of allegedly consensual
' personal harm, recognition of personal responsibility competes with
' social policies of physical protection. In these cases legislatures and
. courts authorize a victim nonconsent requirement or a consent de-

fense and then determine the circumstances under which the victim
_will be held to have consented to the conduct at issue. In some
instances consent is defined so as to emphasize the policy of physi-
cal protection, while in others the definition emphasizes the policy
of freedom of choice. The law also Inanipulates the scope of conduct

to which a person is held effectively to have consented in ways that
o further one or both of these policies. Finally, in defining consent, the

A

w Regina v. Donovan, [1934] 2 K.B. 498 {conviction.for indecent .nssnulit where dEfEl.l-.‘
dant caned a consenting 17 year-old girl for purposes of his sexual gratification).
MW, ProsseR, supra note 109, § 18, at 102, . o
e Id. at 107-08. “If she licenses him to corrupt her morals, the license is void and the §
consent is no defense. The vicious propensities of the child did not excuse the conduct oft_
accused.” People v. Gibson, 232 N.Y. 458, 462, 134 N.E. 531, 532 (1922). . b
1t See W. Prosser, supra note 109, § 18, at 101; Bohlen, Voluntary Assumption of Ru‘ 4
) 1906). B
2O H'?’ng[t:‘\’\l}.hlt;\lgiv(a & ﬁ: Scort, Hanpsook on CriMINAL Law § 81, at 608 (1972); Williams, ;
: 0-81. i
mpn']"‘n'?llfe:gzl‘mﬂst l?een much disagreement as to whether this is so because clonsent Iov..-e ;
the standard of care required of the proprietor and the athletes, thereby nmkmg, the prima !
facie case of negligence more strict, or because the spectator has r‘luend.ed‘at his own rl.nll._
thereby giving the defendant a defense of valenti. Compare Dworklp, In_fur:lcs to ST?G.‘?“'
in the Course of Sporting Activities, 25 Mob. L. Rev. 738 (1962), with Siskind, Liability
Injuries to Spectators, 6 Oscoove L.J. 305 (1968). i

' " For a discussion of the confusion that results when the law attempts to base decisions

on a single definition of consent, rather than acknowledge policy grounds, see Note, Consent,
. ability and Guilt: A Study in Judicial Method, 7 Stan. L. Rev. 507 (1955). See also Hughes,

pra note 102, at 685; McCann, supra note 100, at 341; Williams, supra note 102, at 159.
™ See generally Dias, Consent of Parties and Voluntas Legis, 1966 Cams. L.J. 75.
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force and nonconsent as elements.'?! Although these definitions re-
flect a recognition that most transfers of property and most touch- :
ings are consensual and that a person needs the freedom to engage
in these activities, this recognition does not expand into a legal i
expectation that one who charges commission of these crimes does
so falsely. Instead, the law interprets consent so as to further the i
policy of physical protection by focusing on the behavior of one who
inflicts harm rather than on the actions.of one who receives it. In :
robbery cases the courts set a low standard of force to prove victim 3
fear and hence nonconsent, applying a regsonable man test.'?? This
policy is consistent with the advice of law enforcement officers to J
give up property when confronted by a thief, and to run or at least §
protect vital organs when assaulted. The law does not expect a &
person to risk serious injury or death in defense of self or property. 4
Like robbery and assault, rape is a nonconsensual and forcible &
version of an ordinary human interaction. Yet only the law of rape §
makes unjustified adverse assumptions about the general sincerity
of alleged victims, which lead to requirements of much higher levels
of proof of force and resistance. Such requirements leave the physi-
cal safety of women correspondingly less protected in cases. of rapel
than in cases of robbery or simple assault. At a time when police
and public interest groups advise women to submit to rapists in

order to minimize physical injury, courts should apply the reasona- The law also defi individual freedos
ble man standard developed in robbery cases to determine consent L 8 50 cetines consent to protect individual freedom of
Ehoice in another, broader sense. Returning to the example of rob-

and allow juries to evaluate available evidence of force, fear and sty it is ol
resistance as indicia of consent, rather than holding particular levels 5 ;y 1tisc eg{' that, although a flagrant display of cash in public
of these criteria to be absolute prerequisites for convictions.’ ay very predictably precipitate a robbery, the law does not hold

9. Protection of Freedom of Choice. In other instances the fin lil.lleged hrobb.ery victim .responsible fqr his own foolishness in
law interprets a consent element so as to emphasize its function of (A% a mlgk?uc a display. Nor is an assault victim asked to answer for
protecting freedom of choice, regardless of the magnitude of physis s walking on the street or being alone in his house after dark. The

cal danger involved. For instance, the law permits a person to con

; it
! sent to certfain kinds of nonmalicious physical intrusions, like sur-
gery, but his consent will be an effective defense to an ;ssault or
battery prosecution only if the consent was informed.!® As the same
tandard of consent is required for minor and major operations, for
cosmetic as well as lifesaving operations, it is clear that the stanciard
kit i not related to the severity of potential physical harm. Instead
l_tl':ese rules 1:eﬂect a policy decision to protect an individual’s free:
¢dom of choice where his own body and health are concerned, to
nsure that he understands the nature and consequences of his ’op-
lons before he is held responsible for his decisions.’ ' o
. The same policy underlies the law’s willingness to recognize as
fape at least some cases of intercourse induced-by fraud. As seen
fabove, t.he triers of fact in such tases ignore the fact that the defen-
L dan,t nelthgr used nor threatened coercive force, and hence the vic-
itim’s physical safety was not endangered. Instead, they evaluate
awhat facts the complaining witness knew and understood, in an
ffort to dgcide whether she made a choice on the basis of in,forma-
tioq sufficient to relieve the other party of liability. In contrast to
eir current approach in other informed consent situations, and
thout adequate justification, the courts in fraud-rape cases’have

l9ye:l a highly restrictive notion of how much information is
cient. : :

B See, eg., Canterbury v. Spence, 464 F.2d 772 (D.C. Cir. 1972) (patient must be
ed of. risks and probable consequences of surgery before his consent is effective). The
exce::tnon% to these requirefnents occur when an emergency requires immediate me.dical
t;l('; getlls('h::I?so:re of the risk would jeopardize the patient’s health. W. ProsseRr, supra
1" A striking .example of this policy is embodied in legislation and judicial decisions
tlaring the reqmrfsments for effective consent to sterilization for therapeutic or contracep-
}8 purposes, A typical modern statute negates traditional criminal liability for nonnegligent
P ormance of a therapeutic sterilization only if: (1) a doctor performs it at a licensed
tal pursuant tc: Yvritlen request of the patient and with the consent of the patient's
e; (2_) the physician has fully explained the nature and consequences of the operation
sobtained the conc}:rring opinion of at least one consulting doctor; (3) 30 days have
d betfveen the written request and the operation; and (4) the patient and spouse have
hespital and physician's consent forms. 21 AM. Jur. Proor or Facts § 104, at 417-418
(annotation of state law on this subject). '

' See Hughes, supra note 102, at 673-76; Puttkammer, Assault, supra note 97, Puttkam:
mer, Consent, supra note 27. While many modern codes no longer specifically define assault
and robbery to be against the victim’s will, the burden of proving nonconsent remains on the
prosecution. S

m Under this test courts generally judge the alleged victim’s actions in light of all the
circumstances. See, e.g., People v, Carleton, 31 Ill. App. 3d 313, 315, 333 N.E.2d 536, 6%
(1975) (display of razor and slapping of victim); Hazelwood v. State, 538 P.2d 1072, 1075
{(Okla. Crim. App. 1975) (where gun pointed at victim, no need to prove actual fear); Emerson
v. State, 476 S.W.2d 686, 687-88 (Tex. Crim. App. 1972) (alleged robber’s action of placi
hand in pocket and bulge in his sweater, coupled with his command to storekeeper to presen
money, held sufficient to produce fear of bodily injury). Some cases hold fear of loss o
chastity or fear of conspiracy against character to be sufficient to show a taking against the
victim's will. See Consent or No, 122 JusTice oF THE Peace & LocaL Gov'r Rev. 101 (1958)
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law does not expect a citizen to structure his activities around
avoidance of robbery or physical assaults.

Rape law, however, tends to permit or encourage the trier of

fact to weigh evidence of supposedly precipitating behavior against

the prosecution in deciding the issue of consent. In so doing the law |

serves to limit a woman’s freedom to live an ordinary life;'® in effect,
it urges every woman to be cautious, suspicious, even fearful in all
she does.'® In rape cases as in other crimes, the legal system should
concentrate on deterring wrongdoers from harmful activity, pot on
deterring the innocent from harmless activity which is unjustifiably
labeled precipitating.

3. Scope of Effective Consent. Another way in which the law

of consent serves to protect physical safety and freedom of choice is i
by setting limits on the scope of injury to which an individual can §
effectively consent. For example, where fraternity brothers‘f b.rgtz%lly ;
beat a pledge during hazing, his willingness to undergo initiation
rites is not a defense to a prosecution of the brothers for assault.'? |

Similarly, an athlete who maliciously inflicts serious injury on an-

other player can be prosecuted for aggravated assault because con- 4
sent to the dangers of violent sports is held not to encompass blows &
specifically intended to cause grievous bodily harm.'® I.n shqrt, even %
where a person has voluntarily placed himself in a situation that &

entails some danger of physical injury, society will protect him from

intentionally inflicted harm that exceeds the risks he can fairlylbe ;
said to have assumed. Strict limitation on the scope of effecl.tlve
consent can also protect freedom of choice, even where no physical &
harm results from exceeding that scope; a plaintiff’s consent to one
kind of surgery is held an inadequate defense to a civil action for 3

battery based on even successful surgery of another kind.'?

In contrast to the cases above, the working law of rap
demonstrates little sensitivity to the idea of limited consent.
woman who agrees merely to have a drink, go for a ride or engag

in petting with a man, or who has had consensual sexual experiences

% See note 67 supra. o
128 Weis & Borges, supra note 66, at 94. i
L ng)ple v, Lemifz 44 Misc. 2d 118, 253 N.Y.S.2d 9 (Nassau C?llnly Ct. 1964). Th
beatings in this case were so severe that one pledge remained in the hospital for several weeks.
™ Tor a discussion of the Dave Forbes case, where a professional hockely ‘pluyer wa
indicted for aggravated assault with a dangerous weapon after inlenn_onully st.rlkmg nm?thu
player in the face with the butt end of his stick, see Comment, Violence in Professiona

Sports, 1975 Wis. L. Rev. 771.

 Mohr v. Williams, 95 Minn. 261, 104 N.W. 12 (1905); see C. Greconry & H. IKALvEN,

Cases aND MaTERIALS ON Tonrrs 24-28 (2d ed. 1969).
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* often is held to have consented, by those actions, to a particular act
- of intercourse with a_companion. Though her freedom of choice is
¢ no less violated than that of a patient who did not consent to partic-
~ ular surgery, and though her physical injuries are often more severe
& than the fraternity boy’s or the athlete’s in the examples above, only
.~ she is held legally responsible for unlimited consent to harm,

* " The most dramatic example of the law’s failure to place limits
* on the scope of effective consent in rape cases is the legal fiction that
. marriage constitutes consent to all marital sexual relations, no mat-
i ter how brutal or unwelcome.™® Though this practice may be justi-
‘ ﬁed by judicial policy decisions to avoid the emotional issues and
proof problems involved in family disputes, or toencourage parties
n an ongoing relationship to resolve problems privately,3 the
ourts rarely articulate policy grounds for decisions in this area.
. Were they to do so, they would be forced to recognize that there are
- strong policy considerations behind the criminalization of rape
i which disclose the unfairness and danger of uncritical, universal
‘application of this legal fiction. :

"' 4. Consent in Relation to Coercion. In structuring the law
{ consent in particular fields, the law must resolve what kind and
mount of coercion will distinguish submission from consent. The
law's answer to this question depends on a number of factors; the
/alue placed on the personal freedom to make various kinds of
.choices; the severity of the damage which different types of coercion
are capable of inflicting; the amount of resistance to coercion that
he law expects of victims; and the degree to which coercion can
serve an evidentiary function in determining issues of fact with
spect to nonconsent.

| Where society places great value on freedom to make a particu-
r kind of choice, the law imposes minimal standards on the kind
d amount of coercion that will preclude effective consent. In the
~of search and seizure, for instance, warrantless searches by state
ers are legal under the fourth and fourteenth amendments only

SEi

ffic
ithe person whose privacy interests are encroached voluntarily
| Bubmits to the search.” In deciding whether officers placed undue

pressure on a person to assent to a specific search, courts apply a

Il

See generally Comment, Rape and Battery Between Husband and Wife, 6 Stan. L.
719 (1954). Although a husband cannot legally rape his wife, he can be found guilty as
accomplice of another who does. See, e.g., Rozell v. State, 502 S.W.2d 16, 17-18 (Tex.
rim. App. 1973).

"';:;_:"‘ See Comment, supra note 130.

" See, e.g., Bumper v, North Carolina, 301 U.S. 543, 548-40 (1968).
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“totality of the circumstances” test, examining the characteristics
of the individual and the circumstances of the search.'”™ To best
protect fourth amendment interests, courts require that effective
consent be informed, specific to the scope of the search,’™ and un-
contaminated by any physical or mental coercion.™ Although the
target of a warrantless search might be motivated to fabricate testi-
mony of nonconsent, and although his word will often be challenged
by the account of the officer who conducted the search, the courts
do not require a showing that physical force was used or resistance
mounted as external evidence that subjective consent actually was
withheld."s

In other situations the social value of freedom of choice is over-
shadowed by other concerns. For example, the law accepts duress
as a defense to a criminal charge because legal responsibility pre-
supposes the freedom to choose not to commit a crime. Theoreti-
cally, when a person commits a criminal act under compulsion,

punishment would be neither fair nor an effective deterrent. In prac-

tice, however, the law recognizes criminal duress only when the
alleged victim can prove not only that he faced an imminent threat
of great bodily harm and offered utmost resistance, but also that he
was not responsible for creating the situation that invited duress.'”
Despite the admirable policy behind allowing duress as a defense,
these standards emerged because:

If the doctrine was not to be the plaything of the shrewd and

unscrupulous
proof. . . . The standards devised were . .

. it had to be well hedged and strict of
. not so much cal-

133 Schneckloth v. Bustamonte, 412 U.S. 218, 223-26 (1973).
13t United States v. Dichiarinte, 445 F.2d 126 (1971).
3 Simmons v. Boman, 349 F.2d 365, 366 (6th Cir. 1965). The courts consider an official’s

claimed authority to search on the basis of warrant as tantamount to an assertion to the &

suspect that he has no right to resist the search. No consent will justify the search if the
warrant is invalid. Bumper v. North Carolina, 391 U.S. 543, 548-50 (1968). Where an officer
obtains permission to search only by declaring I am here to search the premises” and
demanding admission, the courts generally view the search as coerced. Amos v. United
States, 255 U.S. 313 (1921). See also Higgins v. United States, 209 F.2d 819 (D.C. Cir. 1954);
Judd v. United States, 190 F.2d 649 (D.C. Cir. 1951) (when one under arrest gives an armed
policeman permission to search his home, there is an insufficient showing of consent).

1% This is not to say courts do not prejudge some search cases on biased credibility
grounds. In one case, the trial judge denied a motion to suppress evidence because the police
were “gentlemen of probity” and the defendant was “unworthy of belief” in light of a past
arrest record. The court of appeals did not reach the credibility issue because the government
had not met the standard of showing true consent under the facts of the circumstances. Judd
v. United States, 190 F.2d 649, 652 & n.8 (D.C. Cir. 1951). ;

31 Newman & Weitzer, Duress, Free Will and the Criminal Law, 30 S. Car. L. Rev. 313,

314-15 (1957).

1976) Consent in the Law of Rape 643

culated to show t}.uat the actor (within a particular set of cir-
cumstances_, and given the peculiarities of his nature) was ac-
tually deprived'of his free will as claimed, as much as they were

intended to set limits upon the cir : .
5 . cumstance,
doctrine could be applied. s in which the

‘In a(%dltion to serving an evidentiary function, the requireménta of
Imminent danger and utmost resistance protect innocent third par-
ties by encouraging a victim of duress not to commit criminal Ects
_demand?d of him unless the pressures are in fact intolerable

‘I.ronlcally, the balance struck among the factors involved 1:n the

ilthan in t!ie law 'of duress. Though the requirements of physical force
and victim resistance in the law of duress may be necessary to
p_rotect third parties from harm, they perform no such function in
either search and seizure or rape law.

5 One_nged not argue that the rights of rape victims deserve the
same solicitude as the' constitutional rights of criminal defendants
in order to suggest that courts’ fair and realistic treatment of claims
of nonconsent to searches can contribute to legal treatment of the
consen@ 1ssue in rape trials. At a minimum, if it is “not in accord-
ance with human experience” for a person subjectively to consent

" Judd v. United States, 190 F.2d 659, 651 (D.C. Cir. 1951).
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nonconsent and the basic value protected by that element is free-
dom of choice, then the law should recognize that forms of coercion
other than threats or infliction of bodily harm preclude effective
consent to intercourse.

Modern courts have already taken the first step in this direction
by holding that threats to harm a third person can prevent effective
consent in a rape case,' although such threats in reality are only a
form of mental coercion against the complainant. In People v.
Cassandras,"! the court went even further in recognizing nonphysi-
cal coercion. There the State proved that the complainant had sub-
mitted to intercourse with defendant, who had lured her into a hotel
room with an elaborate ploy, only because he threatened to have the
hotel clerk report her as a prostitute to the police, who would then
take her children away from her. Though, in affirming the rape
conviction, the court purported to find evidence sufficient to prove
that defendant had threatened his victim with physical harm,'* the
opinion clearly implies that the mental coercion alone sufficed to
prevent effective consent.' A few foreign jurisdictions have gone yet
further by enacting criminal rape statutes under which economic
coercion precludes effective consent to intercourse.'"!

It is difficult to predict how far American
recognizing nonphysical coercion in rape cases. Although the force
element has traditionally furthered the policy of physical protec-
tion, as well as serving an evidentiary function, the role of fraud in

rape law demonstrates that freedom of sexual choice rather than
physical protection is the primary value served by criminalization |
of rape. Furthermore, a woman’s decision to submit to physical
force may be less agonizing than her decision to have intercourse

law will go in ]

w For example, the District of Columbia Circuit has affirmed a rape conviction in a case

where the victim offered no resistance to a sexual attack because the defendant had threat-

ened to kill her daughter, who was sleeping in the same room. Hughes v. United States, 306 :
F.2d 287, 288 (D.C. Cir. 1962). See also Rogers v. State, 249 Ark. 117, 119, 458 S.W.2d 747, 1

748 (1970); State v. Isham, 235 N.W.2d 506, 514 (Wis. 1975); W. LAFavE & A. ScoTT. supra
note 117, at 408.
g3 Cal. App. 2d 272, 188 P.2d 546 (Dist. Ct. App. 1948).

12 83 Cal. App. 2d at 278, 188 P.2d at 550.
1 In Cassandras there was little doubt as to the truth of the complainant's charge

y . i . §
because another witness testified to rape by the defendant under similar circumstances. 83 |

Cal. App. 2d at 274, 188 P.2d at 548. Thus there was no reason to demand evidence of physica
force or injury in order to test the truth of the complainant’s claim of nonconsent.

Wt For a discussion of the Yugoslav Criminal Code provision that declares whoever
“through misuse of his position procures a female person subordinated or dependent upon

him to have carnal knowledge, shall be punished by detention for not more than three years,'
see Donnelly, The New Yugoslav Criminal Code, 61 YaLe L.J. 510, 527-28 (1952). The Sovie
and Swiss codes contain similar provisions. /d. at 52728 n.119.

ﬁ
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glt}}a p_(larson who holds economic or emotional power over her and
C;l; arr:}l]y. Although one can argue that a man who obtains inter-
oE erf;y t1}‘]ough tbrleats of nonphysical harm should be punished less
. an a violent rapist,'* the growing legal a iati
reality of mental injury and the O e e
power of economic duress'” sug-
; rgnes'.}'s th:}:, he nof%etheless should be punished. If the law wouldst}(lyg
. malize the unofficial practice of requiri -
: quiring force as an element of
rape only where the expec_tatxon of the complainant’s untruthfulnegs
ts no't rebutted by extrinsic evidence, and then discard that expecta-
] }Enl itself as unreasoned and unreasonable, then the law would very
p:r (:atgc tCtz:lni:)lude thflt the freedom of sexual choice which is to be
] ed by rape law can be as effectively’ i
as by physical coercion. ¢ % ne_g;??e'd by Mgrphyeigal

ConNcLusioN

Fnonc;)psent in rape and reexamine the categorical approaches to
} prool dm rape trials 'developed in the literature. In so doing, the law
would not be left with an element in search of a definition ,because

f the law that also i

1 protect freedom of choice and i

: . physical safety.

Courts and legislatures should draw upon this experien-ze and strelfz-

f:rf f stand:?rd of nonconsent in rape that would allow the triers of
ct to examine the totality of the circumstances of an alleged rape

o determine if the complaini : .
; plaining witness eff
DtErcourse ith ihe defendunit. effectively consented to

Lucy Reed Harris

jir* " See Note, Th [ i islati
sy ote, The Resistance Standard in Rape Legislation, 18 Stan. L. Rev. 680, 686
" For example, the law criminalizes th i

iy e taking of property by blackmai
e. See also Hughes v. United Stat i) ryidet. ol
St g o ed States, 306 F.2d 287, 288 (D.C. Cir. 1972); W. PROSSER, supra
ur LA 3 ‘
i ]Ux:d;r contract pr-mcnplcs, a clear showing of economic or business duress will render
(esjielseuhr."zr]:zi:lcétvo:d;?;ebt;;ec;use one party's acceptance was not free. See United
tates v. eel, 315 U.S. 289 (1941); Hartsville Oil Mill v. United Sta
(1925). See generally S. WiLLIsTON, CONTRACTS § 1603 (3d edf 1;-5}1J)mt9d L



